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DURABLE POWER OF ATTORNEY

Controlling What You Can If Incapacity Strikes
By David Stubblefield, CFP®, CDFA®

TODAY WE FOCUS ON ONE OF THE COMMON “TOOLS” IN YOUR ESTATE PLANNING KIT FOR DEALING WITH
POSSIBLE ISSUES OF INCAPACITY. IF YOU ARE REVIEWING YOUR ESTATE PLANS, OR SIMPLY COVERING
THE “WHAT-IFS” WITH YOUR FAMILY, HERE ARE A FEW OPTIONS TO CONSIDER REGARDING THIS
IMPORTANT FINANCIAL PLANNING TECHNIQUE. DAVID STUBBLEFIELD, SENIOR FINANCIAL PLANNER AT
THE COMMERCE TRUST COMPANY, TAKES A MOMENT TO DISCUSS WHY IT’S BEST TO THINK AHEAD.
agent, the power to manage all of your assets and
financial affairs while you are alive. A limited power of
attorney, on the other hand, allows you to give only
specific powers to the agent, such as selling property,
investing assets or making healthcare decisions.

Q. REGARDING HEALTHCARE DECISIONS,
IS THERE A SPECIAL POWER OF ATTORNEY
DOCUMENT?

Q. I AM REVIEWING MY ESTATE PLANNING
NEEDS AND IT’S BEEN SUGGESTED THAT I HAVE
A DURABLE POWER OF ATTORNEY SET UP IN
ADVANCE. WHAT IS A DURABLE POWER OF
ATTORNEY?
A. There are several types of “power of attorneys,”
but we will focus on the most robust, the durable
power of attorney. A durable power of attorney
grants another person the legal authority to act on
your behalf in a general or limited capacity. The
general and limited distinctions are important to
understand. A general durable power of attorney
gives the person you choose, also known as the

A. Yes, it’s the healthcare power of attorney, which
is one of the limited power of attorney documents.
This document prevents family conflicts and possible
court intervention should you become unable to
make your own healthcare decisions or express your
medical treatment preferences. If your condition
changes, you can revoke the appointee’s privilege at
any time. Parents of college-aged children at outof-state schools also find the healthcare power of
attorney helpful if a medical emergency arises.

Q. WHAT DO MOST PEOPLE USE THE POWER
OF ATTORNEY FOR?
A. The main reason to put a power of attorney in
place as we get older is to help your family reduce any
financial vulnerability that might arise if you become
incapacitated and can’t handle your own business
affairs. “Incapacitated” is defined as loss of mental
competency, which prevents you from entering into
contracts of any kind. You can preempt an unwanted
lapse in your financial affairs by thinking ahead.

Q. WHO TYPICALLY SERVES AS A POWER OF
ATTORNEY?
A. Your choice of agent is critical. Besides the
obvious in retaining a capable person you can trust,
you might prefer someone who is philosophically
aligned with your perspective on handling assets and
property. Ideally, people choose agents who may be
younger in age than themselves, people who would
likely welcome the assignment, usually a spouse, son
or daughter, or other close relative who is financially
stable in their own right. However, your chosen agent
can be anyone as long as they have attained the age
of majority in your state. It’s also wise to name a
successor agent or two in case someone is unable or
unwilling to serve when needed for your power of
attorney.

Q. SEEMS LIKE THE POWER OF ATTORNEY
GRANTS ABSOLUTE CONTROL OVER MY
BUSINESS AFFAIRS IF I AM INCAPACITATED.
WHAT IF MY INCAPACITY IS TEMPORARY AND I
RECOVER?
A. You are correct, a power of attorney is a serious
responsibility for the agent when it has to be invoked.
But remember that the appointment may be for a
set period of time and can be revoked by you at any
time, providing you still have the legal capacity to do
so. A power of attorney always ends at death.

Q. WHAT WOULD HAPPEN IF I DID NOT SET UP A
POWER OF ATTORNEY?
A. Unless you have formally designated someone
to carry on your financial affairs, a family member
or friend will have to ask the court to appoint
a guardian. This procedure can potentially be a
hardship for your family. It is open to public scrutiny
and can be embarrassing to have your infirmities
disclosed to others. On top of this, it is certainly
time-consuming and expensive. The court-appointed
guardian may not even have the same robust powers
as your duly appointed agent would have had.

Q. HOW HARD IS IT TO GET A POWER OF
ATTORNEY DOCUMENT SET UP?
A. Not hard at all. It is usually more efficient to
arrange your power of attorney at the same time you
do your other estate planning. By itself, a durable
power of attorney is usually only a two- or threepage document. You may be able to order a standard

template form online from your state government
website or purchase a fill-in-the-blank form at a
business office or stationery store. If not, your state
may publish a printed form in its statute books that
you can copy. If you choose to contact a local estate
planning attorney, the fee for drawing up a durable
power of attorney would be nominal. You may have
to have your signature notarized depending upon
your state of residency.

Q. WHERE SHOULD I KEEP THE PAPERWORK?
A. If you retained an attorney, keep a copy on file
with him or her, one in a safe place at your residence,
one with your insurance rep and one with your
agent. Communicate to family members who your
designated agent is and make sure the agent is willing
to serve. That way the transition made to having
your agent pay bills, write checks, make deposits, sell
assets, sign your tax returns, or otherwise conduct
business, will be less contentious.

TAKEAWAYS


Your choice of agent is critical.

	
Not

having a power of attorney
can undermine your financial, tax
and estate planning strategies.



 power of attorney by itself is
A
not a replacement for other estate
planning documents.

	
Having

a durable power of
attorney before a major medical
operation is prudent.
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