
As Director of Commerce Family Office, John Welsh, J.D., specializes in counseling individuals and families on the development 
and implementation of estate, wealth transfer, philanthropic, and a variety of other related wealth planning matters. In this 
thought-provoking CTC commentary, John explains how the outcome of the upcoming presidential election on Nov. 3 may bring 
the potential for major tax changes. Individual, estate and corporate taxes may be under the microscope. While the details of any 
possible legislative tax changes are unknown at this point and subject to many political influences yet to be determined, we did want 
to make you aware of some of the potential planning opportunities that could become important in the coming months. It is never 
too early to thoughtfully plan for potential outcomes. 

If for a moment we could rely less on making predictions about the election, we can instead more productively 
focus on the planning opportunities that may present themselves as a result of the election next month. 

If there is a complete sweep of Congress and the White House by the Democrats, it is fair to say that individual, 
estate and corporate taxes may be the first areas under review by an incoming new administration. 

On a macro level, one could conceivably believe that a Biden presidency and Democrat-controlled Senate and 
House, if it occurred, would use their leverage to enact policies raising corporate and individual taxes, including a 
repeal of existing gift/estate tax guidelines. While there are no shortage of pundits predicting the results of the 
election next month, it is not recommended that taxpayers make any sweeping “sail changes” based on the 
predictions; best to wait until the results are known. 

However, because the results of the election may not be known until December, it is imperative that taxpayers 
begin the planning process now so that any changes may be made prior to year-end. To help guide taxpayers with 
the changes that may impact them and the potential planning ideas they should consider, we have focused on 
some of the most important potential changes and ideas below. But remember, these changes are only likely to 
occur if the Democrats sweep the Senate, House of Representatives and the White House.   

SO, LET’S START WITH INDIVIDUAL TAXES. One of the main changes the Biden-Harris campaign has discussed is the 
top marginal tax rate for individuals. Currently, the top rate is 37% for income over $518,400 for single rate 
taxpayers and $622,050 for married couples filing jointly. The Biden proposal reportedly would increase the top 
bracket to 39.6% on income above $400,000 while keeping the rest of the brackets the same.

Additionally, a unified Democrat government could increase the top long-term capital gains rate from 20% to the 
top rate of 39.6% for income above $1 million (these capital gains would also most likely be subject to the 
additional 3.8% Net Investment Income Tax, bringing the top rate to 43.4%).

If these rate increases were to be implemented, what can an investor do to offset the impact?  One strategy that 
may make sense for individuals earning a high rate of income is to accelerate the realization of that income into 
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2020 to take advantage of lower tax rates.

For instance, if you hold a stock in your portfolio with significant unrealized long-term capital gains and are planning 
to sell that stock in the near future, it may make sense to sell those positions prior to year-end and immediately buy 
them back so as to realize the embedded gain and pay tax at a significantly lower rate (e.g., 20% versus 39.6%).

Other possible strategies concerning the timing of recognizing income and deductions become paramount. An investor 
might consider moving up an annual bonus if they have control of their compensation or delay the decision to defer 
compensation into future years until the election results are known . Investors may also want to analyze the impact of 
converting various amounts to a Roth IRA now rather than paying taxes in future years at potentially higher rates. One 
might also consider delaying deductions into 2021, including charitable gifts, capital losses, property tax payments, and 
state and local estimated tax payments. However, one must consider other potential changes, such as the limiting of 
itemized deductions, to determine whether it would be beneficial to defer these deductions.

NOW, LET’S LOOK AT ESTATE TAXES. The estate tax is a tax on the transfer of property at your death. Under current 
law, the exemption amount is $11,580,000 per person (combined that is $23,160,000 per married couple), meaning 
essentially you pay no federal estate taxes on amounts gifted to your heirs below these exemptions. Barring further 
legislation, the exemption amounts are scheduled to increase with inflation each year until reverting to 2017 levels of 
$5 million per individual, adjusted for inflation, at the end of 2025.

If a sweep of Congress and the White House does occur next month, a more accelerated reduction of the exemption 
amount is possible. Moreover, the Biden-Harris campaign has proposed eliminating the step-up in basis on estate-
included assets. Current law allows for most assets in one’s estate to receive a step-up in basis to the fair market 
value of the asset at the date of one’s death, which generally means that those who receive those assets can 
immediately sell them without incurring any capital gains tax. The Biden-Harris campaign proposes eliminating this 
benefit. However, it is not clear whether the proposed elimination of the step-up in basis would result in a capital 
gains tax imposed at one’s death, or require the beneficiaries of the asset to take the decedent’s tax basis for 
inherited assets and pay tax when he or she sells those assets. 

WHAT CAN INVESTORS DO TO ADDRESS THESE POTENTIAL CHANGES? First, if one has remaining exemption, it might 
make sense to use that amount so as not to lose it should the exemption amount be decreased in 2021. Note that it 
might be appropriate for one of the spouses to make a gift using only his or her exemption amount. The reason is that 
if both spouses were to make a $5.5 million gift, using that amount of exemption each and the exemption amount later 
decreases to $5.5 million or less per individual, the couple now has no exemption left between them. If they utilize the 
strategy of one spouse using his or her entire $11.58 million exemption amount now and the exemption amount 
decreases to $5.5 million or less, they will still have the other spouse’s entire exemption amount remaining.

POTENTIAL TAX CHANGES

CURRENT LAW BIDEN CAMPAIGN PROPOSAL

Individual Tax Rate
Top Rate of  37% for income over $518,400 (single) 

and $622,050 (MFJ)

Individual Tax Rate
Not change brackets other than increasing top 
bracket to 39.6% on income above $400,000

Long-Term Capital Gains Rate
Rates: 0%/15%/20%

Single: AGI up to $40,000/$441,450/and over
MFJ: AGI up to $80,000/$496,600 /and over

Long-Term Capital Gains Rate
Increase rate on filers with income above $1 million 

to top ordinary income rate of  43.4%



Next, any such elimination of the step-up in basis would impact taxpayers intending to avoid significant capital gain tax 
by holding onto assets until they pass away, allowing their heirs to receive these assets with no unrealized gain. If the 
elimination of the step-up treatment moves forward, the tax on the gain would no longer be eliminated at death by the 
step-up in basis. In this situation, it may be wise for certain taxpayers to incur capital gains at today’s lower rates. 

Lastly, one should review the impact of any trust maintaining grantor trust status, which requires the grantor, typically 
the individual who created the trust, to pay the trust’s taxes. While this is a powerful and efficient estate planning 
strategy, if the grantor is impacted by potentially higher income and capital gain rates, they should determine whether 
the grantor trust status should be “turned off”, or if the trust should consider selling appreciated assets now to pay 
taxes at lower rates. It may make sense to have the trust pay its taxes or to sell assets, pay the tax and repurchase the 
asset. Note that these decisions require an in-depth analysis of the tax impact each plan would have on the trust and 
grantor’s taxes.*

FINALLY, LET’S ADDRESS CORPORATE AND BUSINESS TAXES. One of the biggest changes brought about by the Tax 
Cuts and Jobs Act of 2017 was the cutting of the corporate tax rate from 35% to 21%. Additionally, this change is 
one of the few provisions of the Tax Cuts and Jobs Act that is permanent and does not revert to prior law in 2026. 
Much of the individual and estate tax changes are temporary and revert to prior law at the beginning of 2026. 

The Biden-Harris campaign has stated that it would raise the corporate tax rate to 28% and would enact a minimum 
tax on large companies, such that all large companies pay a minimum tax according to their book income, not just 
taxable income. While the impact these changes would have on the economy and markets is unknown, many 
corporations will be deciding whether it will be beneficial to accelerate income into 2020 and defer deductions or 
expenses until 2021 to offset the potentially higher tax rate. 

Additionally, for years it was typically more beneficial from an overall tax perspective to be a pass-through entity 
compared to a corporation because earnings accrued inside a corporation and then distributed out to its owners are 
essentially taxed twice. This differential between pass-through entities and corporations was narrowed for many 
taxpayers as a result of the Tax Cuts and Jobs Act. If there are changes to the corporate tax rate, individual tax rates 
and pass-through taxing structure like we saw in 2017, this analysis may again be altered, for better or for worse, and 
would require companies and taxpayers to again analyze its choice of entity.

POTENTIAL TAX CHANGES

CURRENT LAW BIDEN CAMPAIGN PROPOSAL

Estate Taxes
Tax rate: 40%

Exemption Amount: $11,580,000 (2020)

Estate Taxes
Potentially lowering the Exemption Amount to 

$5,000,000 and/or eliminating the stepping up of  
basis at death

POTENTIAL TAX CHANGES: TOP CORPORATE  TAX RATE

CURRENT LAW BIDEN CAMPAIGN PROPOSAL

21% 28%



COMMERCE TRUST CLIENTS ARE WELCOME TO CONTACT THEIR PRIVATE CLIENT ADVISOR WITH ANY QUESTIONS ABOUT 
THESE STRATEGIES.

*Always consult with your CPA and professional advisor on matters involving taxes. 

Commerce does not provide tax advice or legal advice to customers. While we may provide information or express general opinions from time to time, such information 
or opinions are not offered as professional tax or legal advice. Consult a tax specialist regarding tax implications related to any product and specific financial situation. 

Past performance is no guarantee of future results, and the opinions and other information in the commentary are as of Oct. 13, 2020. This summary is intended to 
provide general information only, may be of value to the reader and audience, and may include the opinions of Commerce Trust Company, which are subject to change.

This material is not a recommendation of any particular security or investment strategy, is not based on any particular financial situation or need, and is not intended to 
replace the advice of a qualified attorney, tax advisor or investment professional. Diversification does not guarantee a profit or protect against all risk.

Data contained herein from third-party providers is obtained from what are considered reliable sources. However, its accuracy, completeness or reliability cannot be 
guaranteed, and is subject to change rapidly as additional information regarding the conditions which impact the represented subject matter may change.

Commerce Trust Company is a division of Commerce Bank.

Commerce Trust Company is a division of  Commerce Bank. 

1-855-295-7821 | commercetrustcompany.com
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POTENTIAL OUTCOME SCENARIOS

ELECTION SCENARIO AREAS OF EMPHASIS

BIDEN PRESIDENCY AND 
DEMOCRAT-CONTROLLED SENATE

Enact policies raising corporate and individual taxes,
including a repeal of  existing gift/estate tax guidelines, 

Affordable Healthcare Act with a public option, pressure on 
drug prices, an infrastructure spending bill, more regulation 
of  financial and fossil fuel companies, a boost for alternative 

energy firms, pressure on large technology companies 
including the taxes they pay, and a labor-friendly agenda.

TRUMP RE-ELECTION AND  
A SPLIT CONGRESS

Policies favoring continued strains on the U.S./China trading
relationship, a push for new global trade deals, continued 

deregulation, a potential infrastructure spending bill, moderate 
pressure on drug pricing, status quo on the fossil fuel industry, 
and a potential increase in defense spending, would likely be 

part of  the platform.

BIDEN PRESIDENCY A SPLIT CONGRESS

Few major changes on the legislative front because of  the
Congressional deadlock, but more regulation through 

appointments and executive orders as well as a potential 
infrastructure spending bill.
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